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Dear Ms Haslett
By email only

Tackling offshore tax evasion: a new corporate criminal offence of failure to prevent the
facilitation of evasion

We are writing in response to HMRC's consultation document published on 16 July 2015 inviting
responses from interested parties on the proposed introduction of a new corporate criminal
offence of "failing to take reasonable steps to prevent the facilitation of tax evasion". We set out
our views below and have included a structured response to the consultation questions in a
separate document. Whilst we consider that the aims of the Government in introducing the
offence are laudable, the measures currently proposed would, in our view, require careful
consideration and amendment to produce legislation that is both workable in 'practice and
safeguards the interests of organisations undertaking bona fide commercial transactions.

Our interest in this consultation

Simmons &Simmons LLP is an international law firm with leading practices in contentious tax,
investigations, white collar crime and fraud. Our clients include the world's leading banks and
asset managers who will be amongst those most obviously affected by these proposals. Our
lawyers regularly advise on criminal tax investigations and prosecutions and we were closely
involved with the consultations on the Bribery Act and the adequate procedures defence
guidance. Our experience positions us well to understand the implications of the proposed
offence and potential pitfalls.

Our response

This response to the consultation represents solely the views of Simmons &Simmons. We have,
in the course of preparing this response, consulted widely with our clients and the points raised
herein reflect the concerns of those institutions. That being said, this letter should not be taken as
correspondence on behalf of any of our clients.

Our views

We note the recent announcement by the Ministry of Justice that it will not, at this time, pursue
the offence of failing to prevent economic crime and the rationale given for that decision. In the
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light of that announcement it would seem, to us, to be advantageous to defer the implementation
of the corporate evasion offence until experiences of enforcing the Bribery Act offence are more
mature.

Notwithstanding our views as to the timing of the proposed evasion offence, we make the
following points:

• We regard it as essential that HMRC must establish that the agent facilitating the evasion
of taxes was acting for the benefit of the corporation, as under s.7(1) of the Bribery Act
2010.

• The offence should apply to both corporations with a presence in the UK and non-UK
based corporations whose agents criminally facilitate the evasion of UK taxes. We
anticipate however that there will be practical problems with investigating and prosecuting
foreign entities.

• The offence should not apply to non-UK tax evasion at this stage, in the light of the widely
divergent approaches to what constitutes tax evasion taken across different tax
jurisdictions. Should HMRC be minded to extend the offence to non-UK tax evasion, a two
limb approach should be adopted when considering whether the foreign conduct alleged
amounts to tax evasion.

• The proposed offence should be limited to the evasion of income tax and capital gains tax.

• The offence should be limited to corporate failure to prevent criminal facilitation in the
offences of cheating the public revenue and the fraudulent evasion of income tax.

• A defence of having taken reasonable steps to put in place adequate procedures
designed to prevent the facilitation of tax evasion is appropriate.

• Detailed guidance on what constitutes reasonable steps will be required from HMRC and
should be consulted upon. A separate prosecution code of practice (or amendment to
existing prosecution guidance) is also likely to be necessary.

We would be happy to enter further correspondence or discussion on any of the points set out in
our responses.

Yours sincerely

I

Nick Benwell
Partner —Financial Crime
Simmons &Simmons LLP

Nick Skerrett
Partner —Contentious Tax
Simmons &Simmons LLP

2 L LIVE EMEA1:28711144v1



COMM LIT/OPEN/-1/TIHA  TIHA(LDN7W23931) L_LIVE_EMEA1:28584849v5

Simmons & Simmons responses to HMRC consultation questions regarding the proposed 
offence of corporate failure to prevent the facilitation of tax evasion

Q1. We believe that a corporation should be held accountable where it
fails to prevent its agents from facilitating tax evasion, regardless of the type of
tax involved. Do you agree that the new corporate criminal offence should cover
failure to prevent its agents from criminal facilitation of evasion of all taxes?

We note that the proposed criminal offence for offshore tax evaders intends to limit the scope of 
the offence to income tax and capital gains tax. We consider this to be a sensible position to 
adopt in relation to the corporate offence. We do not consider that other types of tax should be 
included at this stage, although that can be re-assessed in time.

Whilst there may be good reasons to extend the scope of the corporate offence to include 
inheritance tax and VAT, calls for such an extension should be approached with care. For 
example, it would be an unsatisfactory position if those organisations that were exposed to third 
party missing trader VAT fraud were subject to the threat of prosecution as an extension of the 
approach taken by HMRC under the Kittel principle. 

Q2. If a new corporate failure to prevent offence is created, should the offence
be limited to corporate failure to prevent criminal facilitation in the offences of
cheating the public revenue and the fraudulent evasion of income tax outlined
above?

We note that the Ministry of Justice (the “MoJ”) was proposing to introduce a corporate offence of 
failing to prevent economic crime. A Minister for the MoJ recently confirmed that: 

“Ministers have decided not to carry out further work at this stage (on the proposed offence) as 
there have been no prosecutions under the model Bribery Act offence and there is little evidence 
of corporate economic wrongdoing going unpunished”.

The lack of prosecutions under the model offence contributed to the decision not to pursue a far-
reaching economic crime offence.

Given the onerous obligations on companies to design procedures to deal with the proposed tax 
evasion offence, we have reservations about introducing this offence in circumstances where the 
Bribery Act model remains untested. Consistently with the MoJ’s approach above, we consider 
that the introduction of the corporate offence should be reviewed once the model offence (and the 
statutory defence) is tested through prosecutions and in Court.

If an offence is to be introduced, we agree that it should be limited to failure to prevent the 
offences of common law cheating the revenue and section 106A of the Taxes Management Act 
1970. Including additional offences, such as sections 2 - 7 of the Fraud Act, would make the new 
offence akin to the economic crime offence which is not being taken forward by the MoJ.

Q3. Alternatively, should the new offence also be committed where a
corporation fails to prevent its agents from criminally facilitating other tax
offences? Which additional tax offences do you believe should be included in
any corporate failure to prevent offence?

No. The two offences selected represent the majority of prosecuted tax offences and attempting 
to bring other less relevant offences into scope can only serve to increase further the compliance 
burden on companies with negligible discernible benefit for HMRC. Widening the scope would 
equally add little to the ‘deterrent’ or ‘compliance’ effect of the new offence given that the two 
offences in scope are the main relevant ones. 
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Q4. We do not envisage that under the new offence it would have to be shown
that the agent who is facilitating the evasion of taxes was acting for the benefit
of the corporation, for example, to obtain or retain business for the corporation,
as under s.7(1) of the Bribery Act 2010, do you agree with this approach?

We do not agree. There must be some link between the activity of the agent and the business of 
the principal. We consider that the benefit model is useful and mirrors the approach in the Bribery 
Act.

The offence ought properly to be targeted at those who make a business out of facilitating tax 
evasion or profit from doing so by turning a blind eye. There is a need for proportionality in the 
application of the offence and the requirement for a benefit safeguards against disproportionate 
application in fringe cases.

We are concerned that if there is no benefit to the company included as an ingredient of the 
offence, a company risks committing an offence in circumstances where its agent is acting: a) in a 
personal capacity and therefore outside of the systems and controls of the company; or b) for a 
different principal in circumstances where they act as agent for a number of companies. 

We consider it unfair for the burden to then shift to the company to prove it took reasonable steps 
to prevent the facilitation. That will increase the costs to the company, for instance in defending 
the company’s position, and will create uncertainty as to the company’s liability. 

Q5. Do you agree that the offence should cover all of the above entities? Do
you have any comments on the entities which you believe the offence should
apply or not apply to?

Yes. We have no further observations. 

Q6. Do you agree that the offence should apply to both corporations with a
presence in the UK and non-UK based corporations whose agents criminally
facilitate the evasion of UK taxes?

Yes, however this will raise practical difficulties. In circumstances where it is suspected that the 
agent of a non-UK based corporation has facilitated tax evasion, investigating, prosecuting and 
any later enforcement against such a company may prove exceptionally challenging. This is an 
area that we consider should be addressed in a separate HMRC prosecution code of practice.

It is not unfair and is appropriate that non-UK based corporations should be liable for the acts of 
their agents (who may also not be based in the UK) if taxes are evaded in the UK, where a UK 
corporation would be equally liable. If foreign corporations were excluded it would simply provide 
an incentive for promoters of tax evasion to move offshore, undermining the legislation. 

However, we would regard it as unfair if, as proposed, a non-UK based corporation is held liable 
for the facilitation of its agent in circumstances where the agent was not acting for the benefit of 
the company, which may not have any power to prevent its agent’s facilitation. Please see our 
answer to question 4 on this point.

Q7. Do you agree that the offence should apply to UK based commercial
organisations whose agents criminally facilitate the evasion of taxes in other
jurisdictions, provided tax evasion is a recognised crime in those jurisdictions?

Extending the offence to include UK based commercial organisations whose agents criminally 
facilitate the evasion of taxes in other jurisdictions would be consistent with the jurisdictional 
scope of the Bribery Act. However, there is a generally accepted global understanding of what 
conduct constitutes bribery and that it should be considered a criminal offence. That common 
understanding is in stark contrast to the intricacies of tax regimes, laws and the different 
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approaches taken across jurisdictions which lead to their being no consistent international 
position on what constitutes tax evasion, as opposed to legal tax avoidance or civil non-
compliance. 

A number of jurisdictions regard as tax evasion what in the UK would be regarded as tax 
avoidance liable at worst to a civil sanction. We therefore consider that, where the alleged 
evasion of taxes occurs outside the UK, the conduct giving rise to the tax loss must constitute tax 
evasion in the UK if it occurred there. 

Where tax is evaded and the conduct giving rise to the tax evasion occurs outside the UK, we 
consider that the conduct should constitute both a criminal offence in the local jurisdiction as well 
as the UK.

Without this two limb approach, corporations could be held criminally liable in the UK for conduct 
which has led to loss outside the UK and which may only be regarded as worthy of a civil sanction 
in the local jurisdiction. This would be unfair.

Given these intricacies, the extension of the offence to non-UK tax evasion, will add a significant 
level of complexity and cost to companies seeking to comply with the legislation, and to HMRC in 
seeking to enforce the offence.

We understand the policy intention behind extending the offence to cover non-UK tax evasion. 
However, it is not in the public interest for offences to be on the statute book which will not be
enforced. At this time, we consider that HMRC should wait to extend the offence in the way 
proposed until an international reciprocal framework exists to underpin effective global 
enforcement of tax evasion. 

If HMRC proceeds with applying the offence to non-UK tax evasion, as a necessary safeguard, 
HMRC should adopt the two limb approach suggested above. 

Given the loss to the UK exchequer from tax evasion, and the challenges faced by HMRC in 
securing successful prosecutions, we consider that the department’s resources would be better 
focussed at this stage on pursuing UK tax evasion. 

Defences to the new offence
Q8. Do you believe that a defence of having taken reasonable steps to prevent
the facilitation of tax evasion by an agent is appropriate? Are there any other
defences you feel should be considered for the new offence?

We note that there is some inconsistency in the wording of the defence in paragraph 4.2 and the 
wording used in question 8. 

We consider that the defence should be worded: “It is a defence for the Company to prove that it 
took reasonable steps to put in place adequate procedures designed to prevent the facilitation of 
tax evasion”. 

The adequate procedures test was adopted under the Bribery Act. This was arrived at following a 
great deal of consultation and discussion. The reasonableness test is consistent with many 
present civil tax penalties and the proposed criminal offshore offence.  

The expression “designed to prevent” mirrors the Bribery Act. It was inserted because it was 
recognised that no procedures put in place by a company could be fool proof.

Q9. We welcome views on the nature of guidance that corporations would
find helpful to enable them to identify the best way for them to prevent criminal
facilitation of tax evasion by their agents.
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We expect that guidance from HMRC will be necessary. The Bribery Act guidance and the six 
principles will serve as a good starting point for any guidance. HMRC should consult on the 
guidance and sufficient time should be given between the date that the guidance is published and 
the coming into force of the offence. This period should be no less than 6 months.

We suggest that the guidance should include Frequently Asked Questions and short, 
commercially relevant, scenarios to illustrate what constitutes reasonable steps to put in place
adequate procedures.

Guidance will need to be given on a number of key terms such as who will be regarded as a 
company’s agents. There may be significant differences between industries as to who they regard 
as their agents e.g. in respect of introducers to financial institutions.

As noted in our response to question 6, we consider that in light of this proposed offence, the 
Director of Public Prosecutions (the “DPP”) should give thought to a separate (or amended) 
prosecution code of practice.  Guidance will be needed, for instance, as to when the Crown 
Prosecution Service will prosecute and how this will interact with civil penalties applied in the UK 
(presently being considered alongside this consultation) and with sanctions in foreign 
jurisdictions. We are concerned that corporates should not be exposed to prosecution where the 
tax evader has been allowed to settle their liabilities under a contract settlement facility or other 
mechanism to resolve outstanding tax positions. This may arise in a situation where an evader 
has agreed a civil penalty for conduct amounting to tax evasion in the UK or a foreign jurisdiction. 
It would be imbalanced and unjust to expose a UK corporate to the threat of prosecution where 
the tax evader themselves has settled with a civil penalty.

Consideration will also need to be given as to the circumstances in which the DPP will consider 
offering a Deferred Prosecution Agreement (“DPA”) to a company. It might be that a policy of 
utilising DPAs when the tax evader themselves has settled with a civil penalty would resolve our 
concerns. Furthermore, thought should be given to whether it would be desirable to have 
procedures to enable corporations to disclose non-deliberate breaches and remedy procedural 
failings without risk of prosecution.

Q10. We also welcome any relevant observations about experiences with
existing guidance, either domestic or overseas, that may help inform guidance
for the new offence.

A number of industry bodies have produced their own guidance on what they regard as 
constituting the adequate procedures under the Bribery Act. These might provide a useful point of 
reference. 

Assessment of impacts
Q11. Do you have any views, comments or evidence which may help inform
our understanding of likely impacts?

No observations.

Simmons & Simmons LLP

8 October 2015


